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AFFIDAVIT QF MICHELLE RATCHFORD 

STATE OF TEXAS § 

§ 

COUNTY OF BEXAR § 

I, Michelle Ratchfbrd, do hereby aver and state that: 

1. I am over the age of 18; 

2. I have a M.S. degree and a B.S. degree in Chemistry fixini The University of 
Texas at San Antonio; 

3. I have been eoqjloyed by Southwest Research Institute ("SRI") for 1 6 years. SRI 
is an independent, nonprofit, applied engineering and physical sciences research and 
development organization. For the past thirteen years, I have been in the Fuel Conformance 
Section of the Petroleum Products Research Department. For the past three years, I have been 
Manager of Fuel Confortnaace. Fuel Conformance is responsible for providing analytical and 
physical testing and the evaluation and qualification of ftiels procured by contractors in the field 
for our clients which include major oil corporations. 

4. Clients of SRI requested Fuels Conformance to characterize their gasolme blends 
in June, 1992. Our assignment included the testing of certain physical and chemical properties 
of such gasoline fuels in selected areas of the United States. The report of our fmdings is set 
forth in Exhibit A and Exhibit B. Copies of Exhibit A and Exhibit B are. attached. I have 
reviewed Exhibit A and Exhibit and am familiar widi the entire report from which these 
Exhibits are excerpted. 

5. The first datapoint m Exhibit fl and the second datapoint of Exhibit A report a 
gasoline fuel containing 9.2 volume percent ethanol and exhibiting a Reid Vapor Pressure (RVP) 
of 6.7. This dat^int is an outlier and one versed in the field of gasohne fiiels would readily 
conclude that this datapoint is an outUer for the June, 1992 dme period. An outlier is a piece of 
data that appears to not belong within the range of data being reported. The cause of the outlier 
cannot now be determined but could be attributable to instrumentation error, keypunch eiror, 
trauscrqjtion error or sample contamination. My conclusion that the datapoint is an outHer is 
supported by the fact that no odier san?>le tested in the study having an edianol content of 8.3% 
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or greater had a RVP of less than 8.9. As such, the RVP for this gasoline fuel is an outlier and 
outside of the range of data that would have been anticipated for the June, 1992 time period, 
6. FURTHER AFFIANT saycth not. 

DATED: June ,2001. 

• 'I •' 

Michelle Ratchfbrd 



STATE OF TEXAS § 
COUNTY OF BEXAR § 

BEFORE ME. the imders^ed authority, on this day personally appeared Michelle 
Ratchibrd, known to me to be the person whose name is subscribed to the foregoing instrument; 
and acknowledged to mc under oath that she executed the foregoing docunKnt. 

SUBSCRIBED AND SWORN TO BEFORE ME on this the day of June, 2001. 



Printed Name: 

NOTARY PUBLIC IN AND FOR 
TEEB STATE OF TEXAS 
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6asolin9 Data from a 
RVP ETON Cmr^NAME 





PSI VOL% 
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tion utilizins Anderson in that capacity 
is unneccaaaTy. 

The dedaion of the board is affirmed. 

Affirmed, 

ALMOND, J„ took no part in the con- 
sideration or decision of this case. 



AppUcation of Barry lAUls SALE. 
Patent Appeal No. 8369* 

United States Court of Customs 
and Patent Appeals. 
Dec la 1970. 



Fmceedinf on appeal from decision 
of the Patent Office Board of Appeals, 
Serial No. 554,671 af firminf? rejection of 
claims 1-10 of application entitled "In- 
halation Anesthetic." The Court of 
Customs and Patent Appeals, Almondp J** 
held that where listing of CFi CFa 
CHCIBr in article pertaining to anes- 
thetics was an error obviou$ to one of 
ordinary flkiU in the art, that reference 
did not provide a valid disclosure of the 
compound, and thus it was improper to 
reject claims 1-10 of application relating 
to chemical compound which had formula 
CPa CFb CHCIBr and which was useful 
as an Inhalation anesthetic as being un- 
patentable. 

Reversed. 



thus it was improper to reject claims 
1-10 of application relating to chemical 
compound whidi had formula CFa CF^ 
CHCIBr and which was useful as an In- 
halation anesthetic as being unpatentable 
over prior art. 35 U.S.aA^ § 101 



Patents <^66(1*12) 

Where listing of CF* CFc CHCIBr in 
article pertaining to anesUtetics was an 
error obvious to one of ordinary skill in 
the art, that reference did not provide 
a valid disclosure of the compound, and 

•I. Seriol No. 564.671 fll«d June 2, ISSS as a contiauation-in-pttrt of Beriol Xo. S65a73 ^ 
May 9. ad&4. 



Lawrence S. Levinson, New Brunswick, 
N. J.» attorney of record, for appellant; 
Bobert Alpher» New York City, Theodore 
J« Criares and Merle J. Smith, New 
Brunswick, N. J., of counsel. 

S. Wm. Coehnui« Washington, D. C, 
for the Commissioner of Patents; Jack 
E. Armore, Washington, D. C, of coun- 
sel. 

Before RICH, ALMOND, BALDWIN 
and LANE, Judges, and RE, Judge, Unit- 
ed States Customs Court, sitting by des- 
ignation. 

ALMOND, Judge. 

This is an appeal from the decision 
of the Patent Office Board of Appeals, 
adhered to on reconsideration, affirming 
the rejection of claims 1-10 of appel- 
lant's application entitled "Inhalation 
Anesthetic." ^ No claims have been at- 
lowed* 

The invention relates to a chemical 
compound, S-brorao-3-chloro-l,l,lA2^ 
pentafluoropropane, which had the for- 
mula CFa CF2 CHCIBr. Aieotropic mix- 
tures of the compound with diethyl ether, 
as well as mixtures of the compound with 
a preservative such as thymol, are dis- 
closed. The compound or its azeotrope, 
with or without a preservative added, Ib 
useful as an inhalation anesthetic and 
may be administered with a source of 
oxygen. Claim 1 recites the comi»und; 
daim 2 is for the compound in pure 
form; claim 3 covers an areotropic mix- 
ture; claims 4-5 cover a mixture of the 
compound with a preservative; 
daims 6-lQ are drawn to the method 
of inducing anesthesia with the com- 
pound. 



The reference relied upon were; 
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3,097.133 



Juty 9, 1963 

Apffl 6, 1965 
NatM Aud. of 



Chfefltol Abttracti, Vbl, 51 Aprir 1963 
7264{h>-7265(ti. 

The Clements article reports the ro- 
sulte of research conducted to determine 
how strongly inert anesthetic jase* in- 
teract with surface fflms on water. Fig, 
3 shows a graph of Log vs. Log P, 
for agents for anesthesia In mice. CF3 
CFj CHCIBr is one of the nine coa- 
pounds plotted on the graph. This com- 
pound Is not mentioned anywhere dse in 
the article and is not plotted on any of 
the other graphs. 

Suckling discloses inhalant anesthetic 
compositions consisting of fluorinated 
hydrocarbons, hut not CF« CFa CHCIBr, 
The anesthetic may be administered with 
a source of oxygen; it may be mixed 
with a stabiUsser such as thymol as well 
as with another inhalant anesthetic such 
as ether. 

Muray shows that other halogenated 
hydrocarbons have been made by the re- 
action of a halogen with a less halogenat- 
ed starting material, the general method 
used for preparing appellant's com- 
pound; and the Chemical Abstract ref- 
«howa that the starting materials 
used in preparing appellant's compound 
are known. 



appellant's main contention that the list- 
ing of CP, CF, CHCIBr In Clements was 
a typographical error. Appellant argues 
that it would be obvious to one of ordi-- 
nary sklU In the art that the reference 
to CF3 CFa CHCIBr in Qementa is an 
error since (1) only known compounds 
were discussed in the article ; (2) aU the 
compounds tesUd vf$te plotted aa to Log 
Pf in Fig, 1; (3) CFs CF, CHOBr in 
Fig. 3 IS the only expound listed in any 
figure which is not also listed in Fig 1 
and (4) the Log Ft in Rg. g at which 
CP4 CF^ CHCIBr is plotted is the Log 
Pi for CFa CHCIBr in Fig. 1 and the two 
compounds are not likely to have the 
«ame Log Pf. In addition, appellant 
submitted two letters, one of which was 
from a chemist named Dr, Hofmann to ' 
Kenneth M. Wilson, the coauthor of the 
Clements article, inquiring whether the 
listing of CFj CP, CHCIBr was a typo^ 
graphical error, The response from 
Wilson stated: 

Figure 3 of the paper by Dr. J. a. 
Clements and myself is, of course, an 
error as you suppose and CFa CF» 
CHCIBr should read CFj CHCIBr. 



All the claims were rejected under 85 
u«S.a § 103 as unpatentable over Clem- 
ents m view of Suckling. The examiner 
Wied upon the disclosure of the formula 
CFa CFa CHCIBr in Fig. S of the Clem- 
ents article pertaining to anesthetics; 
and with respect to the admixtures of 
tlauns 3.5 and the administration tech- 
niquea of claims 6-10, he referred to 
the Suckling patent The Board of Ap. 
peals affirmed that wjection. 

Appellant apparently does not take is- 
sue with the obviousness of the combina- 
tion of references if Clements is found 
to be a valid reference with regard to 
wie disclosure of CFji CF, CHOBr It is 



It la appellant's position that since the 
lisUng of CF3 CF, CHCIBr in Clements 
IS clearly an error, that reference does 
not provide a valid disclosure of the com- 
pound. 

The board considered appellant's argu- 
ments in this regard but found them 
unpersuaaive. It stated that there was 
no showing that CF3 CHCIBr and CF* 
CP, CHCIBr could not have the same 
l^g Pf value, nor did it find any indica- 
tion In the article that aU of the com- 
pounds listed in Fig. 3 were meant to 
wrrespond to the compounds listed in 
Fig. L In regard to the Hofmann-Wa- 
son letters, the board refused to accept 
them as evidence on the ground that 
more authenticaUon is required than the 
mere fiUng of copies of letters. It was 
then stated by the board that even if the 
asserted error were properly established^ 
such error would not serve to avoid the 
r^'ection under the particular draim- 
stances of the instant ease. 
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Appellant responded to tlie board's de- 
cision with a request for reoonstderation 
and an affidavit by Dr. Hofnuuin which, 
aznon? other thin^, identified the pre- 
viously filed correspondence. The board 
accepted the affidavit only to the extent 
that it identified fiucb correspondence, 
but adhered to its previous decision on 
the ground that, even adsnmins an error 
to eadst, the reference is still good ainee 
in a printed publication under S5 U.S,C. 
§ 102(b) there is no need for sctnal pos- 
session of the described compound by the 
author. Actually, all the claims were 
rejects under 35 U.S.C. § 103, and thus 
the reference was viewed a3 to what it 
reasonably taught to tho$e of ordinary 
skill in the art It was the board's posi- 
tion tbat the error in Clements is not 
apparent on the face of the document and 
one of ordinary skill in the art, not 
knowing of the error» would be taught 
that CFi CFs CHClBr is an anesthetic. 
In addition, it was felt that the Muray 
and Chemical Abstract references indi- 
cate that the chemist of ordinary skill 
would know from the available art how 
to make the compound. No claims were 
rejected over the Muray and Chemical 
Abstract references alone, but rathei' 
those references were used with Clem- 
ents in accordance with a doctrine which 
arose in In re Von Br«mer, 127 F.2d 149, 
29 CCPA 1018 (1942). 

The Van Brotrur doctrine has been dis- 
cussed by us at length on several occa- 
sions, one being In re Brown. 329 F.2d 
1006, 51 CCPA 1254 (1964), which is 
reb'ed upon by appellant and which states 
(at 1010 of 829 F^. at 1259 of 51 
CCPA): 

To the extent that anyone may draw 
an inference from the Von Brdincr 
case that the mere printed conception 
or the mere printed contemplation 
which constitutes the designation of a 
"compound'^ is sufficient io show that 
such a compound ia old, regardless of 
whether the compound is involved in a 
85 U^.C* § 102 or 85 U.S.C. § 103 re- 
jection, we totally disagree. [Foot- 
notes omitted] ♦ ♦ » 



We think, rather, that the true test 
of any prior art relied on to show or 
suggest that a chemical compound is 
old, ia whether the prior art is such as 
to place the disclosed "compound" in 
the possession of the public, [Cita- 
tions omitted.] 

Applying this test, the question here 
ia not whether the listing of CFa CFa 
CK(aBr in Clements, if it were an error, 
evidenced a conception of the comx>ound, 
for surely it did not. Rather, the ques* 
tion is whether the listing of CFg GF2 
CHClBr describes to one of ordinary 
skill in the art the compound and wheth- 
er one of ordinary skill in the art would 
know how to make the compound so that 
the mere listing of the compound places 
it in the possession of the public. 

The solicitor cites In re Land, 824 F^d 
812, 61 CCPA 7S1 (1963), and In re Pia, 
217 F.2d 956, 42 CCPA 746 (1954), as 
controlling in this case. However, those 
decisions, like In re Yon Bramer, supra, 
merely stand for the proposition that the 
disclosed suggestion, whether or not 
workable or even intended at the time 
disclosed, made the invention obvious to 
one of ordinary skill in the art* In other 
words» the disuclosed suggestion put one 
of ordinary akill in the art in possession 
of all the aspects of the invention since 
he would know how to implement the in- 
vention from the mere suggestion. 

The Patent Office believes this to be 
one of those situattozis since Muray and 
the Chemical Abstract references indi- 
cate that the chemist of ordinary akill in 
the art would know how to make CFa CFa 
CHClBr. We find it unnecessary in the 
Von. Bramer-type analysis to determine 
whether one of ordinary skill in the art 
would know how to make the com^^ound 
since we do not believe the ordinary 
chemist would even consider making the 
compound. 

It is our opinion that not only is the 
listing of CF« CFi CHClBr in Clements a 
typographical error but also this fsct 
would be apparent to one of ordinary 
skill in the art when reading the Clem*- 
entfl article. Since it is an obvious error, 
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it cannot be said that one of ordinary 
skin in the art would do anything more 
than mentally disregard CFj CFa 
CHOBr as a misprint or mentally aub$ti- 
tute CP» CHClBr in iu place. Certainly 
be would not be led by the typographical 
error to use the erroneous componod as 
an anesthetic even if as a chemist of 
ordinary skilJ in the art he would know 
how to prepare the compound. He aim- 
ply would not get so far in the thought 
process as to determine if he knew how 
to makB CFa CFa CHClBr, as it would 
have lon^ aince been discarded by him 
as an obvious typographical error. 

Appellant has gone through a detailed 
review of the Clementa article to point 
oat the incondatendes which make it 
apparent that the listing of. CFa CFa 
CHCIBr is an error. Any number of 
these individually or cumulatiy«|y would, 
we believe, alert one of ordinary skill in 
the art to the existence of the typography 
ical error. Suffice it to say that the 
one we immediately noted was the incon- 
sistency between Fijgs. 1 and 3 of Clem, 
ents. The anesthetic gases tested by 
Clements are not mentioned in the writ- 
ten discussion; rather, they all are only 
toted in Table 1 or plotted on the graphs 
Of Figa. 1-6, Only Fig. 1 plots all the 
compounds except, of courae, CF^ CF, 
CHCIBr. Except for CF« CFa CHCIBr. 
no compound not Usted in Fig, 1 is plot- 
ted elsewhere, although each graph has a 
different number of compounds plotted 
on iL A comparison of Fig. 3 and Fig. 1 
shows that eight out of the nine com- 
pounds in Fig. 3 (except CF» CF, 
CHCIBr) appear in Fig. l. AO eight 
have the identical Log p, in Fig. S that 
was listed for them in Fig. 1. The only 
exception to this is CFa CFa CHCIBr 
which was not listed in Fig. l and which 
has the Log which was assigned in 
Fig. 1 to CFa CHaSr. We have no 
doubt that the chemist of ordinary skill 

TO^nrf^ J*""^*^ "^^^y recognize that 
^Fa CFa CHCIBr does not belong in Pig. 
3 and must be an error. 

Our conclusion as to the obviousness of 
«e error in Clements is supported by 
the correspondence between Dr. Hof- 
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mann and the co-author of the Clements 
article, Kenneth Wflson. No question 
baa been raised concerning the admisai- 
bility of the correspondence sin^e the 
board considered the correspondence and 
eatplicitly accepted the affidavit of Dr 
Hoftoann to the extent that it identified 
the correspondence. However, the board 
did Question the probative weight of this 
evidence because it had not been sworn 
to. In our opinion, while this may be 
said to detract to some extent from the 
weight of the evidence, the belief of Dr. 
Hofmann and Wilson, as indicated 
in the correapondenccp that the listing of 
CFa CFt . CHCIBr was an obvious ferpo- 
graphical error and the inconsistencies 
in the Clements artide itself, as pointed 
out above, make it clear that the error 
in Clementa would be apparent to one of 
ordinaxy skill in the art. 

Since the listing of CP, CFa CHCIBr 
in Clements is an error obvious to one 
of ordinary skill in the art, it cannot be 
said to describe or suggtst that com- 
pound to those in the art The public 
is not put in possession of the compound ; 
thus, it would not be obvious to use it. as 
an inhalant anesthetic as in Suckling or 
to mix it with the various other com- 
pounds which are mixed with the fluor- 
inated hydrocarbons of Suckling. 

Therefore, the decision of the board 
is reversed. 

Reversed. 
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UCCPA 

AppUcafion of Conrad 0. GABDKEB. 
Patent Appeal No, aasd. 

United States Court of Custans 
and Patent Appeals, 
Itec. 10, 1970. 
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Ktceuive vipor presmre may increase vehlde vapor 
lock and evaporative emissiocis ax diacwed in detail in 
Chapter 4. A gB^oUne volatility |mrameter» known as 
Vsvor/U^d (V/L) ratio. Is a useful predict of 
gftfioISnfi perfloniiance in a vehiele fuel system et high 
temperature* The V/L ratio can be measured or it can 
be calculated for gatolines udng a combination of 
distillatiQn and vapor pressure ^aiaGtcristia&. 

Calculations of temperatuzes for $pedfic V/L ratio8 
of gasofine^klcohol falen<b using ASTM procedures 
dcvebped for gasolines do not predict meafiured valttca. 
FlgQie 12 shows that iht emeli^on of calculated versus 
measnred temperatures for a V/L ratio of 20 {Tv/l-m) 
for gascdlne and gaadine with MTBB is ^te eood.^^ 

Figure 13 shows how the additien of butane and 
alcohols changes the temparatnres at which various V/L 
ratios occur. Higher temperatures for a given V/L ratio 
indicate better hot fud handling pn^ierties. Tor exam* 
piCi the reference gasoline reaches a V/L ratio of 20(Qie 
ratio that correlate best with vapor lock performanoe 
for most cars) at a temperature of IGO^'F. Ad^ 5 per- 
cent bntane to the reference gasoline reduces the 
'^v/L=2& ^ ^'^'hiGh isi odsncideatslty, the same 
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